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The form of the relevant sale and purchase agreembith must be
followed strictly without any variations is provid@s follows:

» Schedule G for land and building such as landegdgaty; and

e Schedule H for sub-divided building such as apantseor
condominiums.

Whereas, for shop offices and shop lots, ther® isatessity to follow the
standard sale and purchase agreement as provided either schedule G
or H.

» For those agreements governed by schedule G dreHgetease of the
loan which is done progressively, must follow gtyidhe schedule
provided under the Third Schedule of the HDA. stance, the first
progressive release of 10% of the purchase pricer@sded under
the Third Schedule must be for foundation worksyasahd not for
earth works.

On the other hand, in respect to the financinghafpsoffices and shop
lots, since the HDA has no application, and heheeThird Schedule has
no application at all, the first progressive retead the 10% of the
purchase price need not necessarily be for founatorks only. It could

instead be for earth works undertaken.

From the financing aspects, it is important tha¢ tban be released
progressively in accordance with the respectiveedale of payments,
whether they are governed by the HDA or not. Initmid there must

also be proper presentation of the certificateeeithy the developer’s
architect and engineer certifying the various stagfecompletion. Under
clause 4(2) of the standard sale and purchaseragree@s provided under
schedule G or H, the certificate by the architecthe engineer shall be
proof of the fact that the works undertaken thehgime been completed.

2.14 Documentation of the Deed of Assignment

Not all properties in Malaysia are issued with safadocuments of title.
These include both landed and sub-divided promeréigher residential or
commercial, such as shop offices or shop lots appimg complexesin
the event that a financial institution finances tperchase of such
properties, the documentation of the loan and #igdsras follows:

(@ A Loan Agreement cum Assignment
This is usually taken in a first-party situation evd both the
purchaser and borrower are the same.

(b) A Loan Agreement and a Deed of Assignment
This is taken in a third-party situation where thechaser and the
borrower are different.

(c) Power of Attorney
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The main function of an assignment is to securditi@cier’s interest. In
the case of default by the assignor, the assigrageemforce the remedies
that can be made available to him.

The effect of an assignment generally depends atheh the assignment
in question is an assignment (by way of charge)aar absolute
assignment. An assignment (by way of charge) dasas absolutely
transfer the property to the assignee/financiesstased in the case of
Chung Khiaw Bank Ltd v Hipparion (M) Sdn Bhd [1988] 2 MLJ 62. It
only gives a right to payment out of the propewiithout transferring the

property.

On the other hand, an absolute assignment willesasva security for the
loan granted to the assignor/purchaser/borrowep will occupy the

property as a bare licensee of the end financiérth& rights, title and

interests of the purchaser/borrower/assignor inpitugerty provided for
under the Sale and Purchase Agreement will be ressigbsolutely in
favour of the end-financier.

2.14.1 Procedures to adopt to reduce or eliminate risks

It is to be appreciated that since there is noeiskacument of title,
it is impossible to conduct any title searcheshatland registry.
There is the initial uncertainty whether the prépdrad already
been assigned.

However, if the following procedures are adoptedcty, the
risks of any fraud can be reduced, or even elireihat

(@) Documentation of the loan agreement-cum-
assignment

The developer shall no longer be required to gwesent
to any assignment either for a sub-sale and tlamndéimg of
such sub-sale. Instead, express notice in writingtnbe
given to the developer of any such assignment. Ujnmh
notice received by the developer, the assignmesait bk
deemed effectual in law to pass and transfer thprpatary
right, interest, chose in action and all legal avtter
remedies for the same to the assignee. Howevenatiee
must be given in the following manner:

Every such notice shall be delivered by the assigndis
solicitors to the housing developer. It shall becsxpanied
by:

* A duly stamped sale and purchase agreement between
the assignor and the new purchaser;
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(b)

* Duly executed Deed of Assignment and the relevant
letter of undertaking to deliver the Deed of Assigmt
within 14 days after it has been stamped; and

* Full payment of all sums and outgoings due to the
developer under the sale and purchase agreement.

The developer is now required by law to keep anohtaia

an up-to-date, proper and accurate register of all
purchasers of the housing accommodation until the
separate or strata titles for all the housing acnodation
have been issued and registered in the names dhall
purchasers.

Upon payment of a fee not exceeding RM50, the dpezl
shall provide upon request, to the purchaser, dlisitors
or his financiers, all necessary and accurate nmédion of
the records in the register, such as:

* Full particulars of the housing accommodation;

» Postal address of the housing accommodation;

* The current purchaser of the housing accommodation;
» The current chargee or assignee; and

* The total amount due to the developer.

Obtain original copy of the Sale and Purchase
Agreement

The bank must also require the borrower to surnehde
original copy of the Sale and Purchase Agreemeymtesi
with the developer.

In the absence of the issue document of title,otthginal
copy of the Sale and Purchase Agreement will befpwb
his title and interest over the property in questio

The bank’s suspicion ought to be aroused if thedveer

cannot furnish his original copy of the Sale andcRase
Agreement unless this can be satisfactorily explhin
Notwithstanding any satisfactory explanation fot heing

able to furnish the original Sale and Purchase é&ment,
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(c)

prudence will dictate that the bank must furthepuiee the
following:

* A statutory declaration from the borrower that the
original copy of the sale and purchase agreement is
either lost or misplaced, and/or

» A police report be lodged.

Unless the original copy of the Sale and Purchase
Agreement is actually lost or misplaced, the boeowill

not normally provide either the statutory declamator the
police report since any false information providbdrein

will constitute a serious criminal offence, puniskeawith
either a fine or imprisonment, or both.

Ensure the lodgement of a private caveat against
the master title

A private caveat must also be lodged against thstana
title unless there is a prior arrangement with degeloper
that the private caveat is not necessary.

The purpose of the private caveat is to prevent the
developer from fraudulently dealing with the prdagen a
manner prejudicial to the interests of the purctasad
end-financiers.

This can happen if the bridging loan has beenesktiy the
developer and they unscrupulously create anothargeh
on the master title to secure fresh facilities.

As a result of the Federal Court's decisiorChor Phaik
Har v Farlim Properties Sdn. Bhd [1994] 3 MLJ 345 it is
now not in dispute that such a private caveat elotiged
against the master title. This is so notwithstagdimt the
bank’s interest in the land is only confined to artjpn
thereof.

However, the lodgement of a private caveat may aigail
certain practical difficulties on the part of theveloper.
The presence of private caveats certainly will factlitate
the process of sub-division of the master title.

Most developers will not proceed to apply for sulasion.
The reason being, if any such private caveats ate n
removed, they will appear in all the individualeag after
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the sub-division. This will incur the wrath of incent
individual purchasers and end- financiers. They mok be
able to transfer or charge or deal with the prgpartless
these private caveats are removed. The numberiaitpr
caveats could be in the hundreds, depending ositleeof
the project launched by the developer.

Faced with potential multiple law suits, developers
understandably will not proceed to apply for subision
unless all the private caveats are first removée dost of
removing all the private caveats appearing onhedl gub-
divided titles is usually prohibitive.

The undertakings from some end-financiers to wakdr
their private caveats upon proof that the develoiger
genuinely applying for sub-division may not be lelp
This is because not all developers will give such a
undertaking. Moreover, there are no restrictions ta
number of subsequent sub-sales. The moment onatgriv
caveat is removed, another will be lodged if thera sub-
sale since such sub-sale will also similarly bariiced by a
bank or any financial institutions.

This is one of the primary reasons as to why tloegss of
sub-division of the master title is always proteatctit may
sometimes take years for the individual titles éassued.

The only practical solution lies with the develop&hey
can impose a prohibition against the lodgementrviage
caveats either in their consent to any assignmennder
the Deed of Mutual Covenant.

2.14.2 Execution of the Deed of Receipt and Reassignment

In the event the loan is either fully settled arme tassigned
property is redeemed, the Deed of Receipt and Rgasent must
be executed for the purpose of revoking the poweattmrney
which was earlier registered in the High Court. n§iaduty
payable on the Deed of Receipt and Reassignmestitar as in
the case of a discharge of charge.

There is no procedure available for the creation tg§econd legal
assignment” unlike a charge. This is because agramsnt, when
created, is absolute in nature, and the ownereofahd is left with
no further interest in the land, which could be Hubject of a
“second assignment”.
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Only a Supplementary Loan Agreement is requireloetgigned by
the assignor to secure any additional facilitiedse Bupplementary
Loan Agreement will include a declaration that theditional
facilities shall also be secured by the existirgjgrsnent.

2.15 Documentation Process
2.15.1 For land with individual title (charge document)

(@) Purchase made directly from developer
E House Property
Title Deed /
O Sale and Purchase
Agreement executed
Vendor (Developer) p———, Individual Purchaser
Developer's FI Individual
N.B. This is in the event the title is encumberdd Purchaser’s FlI
by the developer to FI for bridging loan
Developer’s Solicitors Individual Purchaser’s
Solicitors
Figure 6.2: Purchase Made Directly From Developer

Scenario: An individual purchaser has been approved a loan
of RM 100,000 to purchase a house from a developer and the

house has been issued with individual title deeds
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